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CONSTRUCTION CONTRACTS BILL 2004 
Consideration in Detail 

Clause 1:  Short title - 
Mr R.F. JOHNSON:  It is exciting that I am the lead speaker on this side of the House, and my good friend and 
colleague the Minister for Planning and Infrastructure is handling this Bill on behalf of her colleague in the other 
place.  I am sure that between us we can really do something with this Bill.  I am aware that the minister is 
waiting for her adviser to arrive. 

Mr J.N. Hyde:  We do not need an adviser for the title.  Let us pass this one quickly. 

Mr R.F. JOHNSON:  Mr Speaker, I am actually trying to help the minister and the Government by waiting for 
her adviser.  I do not intend to talk very long on the short title of the Bill.  I am trying to help the minister and the 
Government get through this Bill, but obviously the minister will need her adviser present. 

Ms A.J. MacTiernan:  We can do a couple of clauses. 

Mr R.F. JOHNSON:  I thought I was helping the minister out. 

Ms A.J. MacTiernan:  That is very noble.  We could probably get a couple of clauses done. 

Mr R.F. JOHNSON:  If the minister feels confident without her adviser, I am sure that between us we can really 
come to grips with this Bill and do it justice.   

With reference to the short title, it is a pity that the Construction Contracts Bill has been known in colloquial 
terms as the security of payments for subcontractors Bill.  That is the whole ethos behind this Bill.  
Unfortunately, it has been a long time coming - too long for some people involved with Consolidated 
Constructions Pty Ltd.  We are happy to accept the title as it is, but perhaps it should have reflected more 
security for the subcontractors in receiving due payments for the work they do on their contracts.  In the past, 
many subcontractors have gone without their money due to circumstances that are in many cases unfortunate, 
and perhaps even deliberate.  In saying those few words, the Opposition has no problem with the title of the Bill.  

Ms A.J. MacTIERNAN:  I thank the member for his contribution.  It is more appropriate to call this the 
Construction Contracts Bill, for two reasons.  The Government does not purport to be providing total security of 
payments with this measure.  Risk will always be involved in the subcontracting industry.  This Bill provides a 
framework by which some of the gross excesses can be reined in.  It provides an environment in which the 
balance between the subcontractors and the principals will be better adjusted in favour of the subcontractors.  It 
is also important to understand that this legislation will not apply to all subcontractors.  It is very much focused 
on the construction industry.  For those reasons, although I understand the comments of the member, it is 
appropriate that the legislation be called the Construction Contracts Bill.  

Mr J.N. HYDE:  I do not support any change of name.  The name Construction Contracts Bill refers to the whole 
gamut of activity that happens.  It is a misnomer that this Bill is for only subcontractors, as this Bill reflects 
world’s best practice and encompasses a number of suppliers and other members of the chain of payments, who 
would be excluded if we were restricted purely to a definition of subcontractors.  

Clause put and passed. 

Clause 2:  Commencement -  

Mr R.F. JOHNSON:  Obviously, the Opposition desperately wants this Bill to be proclaimed as soon as possible.  
Does the minister envisage that, as soon as it is passed through both Houses, the Bill will be proclaimed within a 
very short time frame so that subcontractors can be better protected?  

Ms A.J. MacTIERNAN:  It is important to understand that some of the processes will take time to set up.  For 
example, we will require adjudicators to be registered prior to the rest of the legislation coming into effect.  
Those operational parts that refer to the State Administrative Tribunal will need to be deferred until SAT is 
established.  The Government’s intention is to set the commencement date as soon as possible for those parts of 
the Bill that can be implemented immediately.  However, other areas, particularly the registration of 
adjudicators, will take some time, and will need to be put in place before that part of the legislation is 
proclaimed.   

Mr R.F. Johnson:  Do you have some sort of a time frame in mind?  At the Albany sitting of the House you 
mentioned that hundreds of adjudicators would be available.  If that is the case, it should not take too long.  

Ms A.J. MacTIERNAN:  I think we are talking about a matter of months, but the registration mechanism must 
be set up, as well as a mechanism for the vetting of the capacities of people to act as adjudicators.  I hope that it 
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will be a matter of months.  Some parts of the Bill refer to the State Administrative Tribunal.  To some extent, 
SAT is in the hands of our colleagues in the upper House.  The legislation establishing SAT has been sent off to 
a committee, and is in the bowels of the Legislative Council, from whence who knows when it will emerge?   
However, those parts of the Bill that can be proclaimed quickly will be.  

Mr R.N. SWEETMAN:  I understand what the minister is saying about setting up the State Administrative 
Tribunal, and I accept as a reasonable response that it may take up to four months at the outside.  When this Bill 
comes into effect, how will it apply?  I assume that it will apply to only new contracts.  If there is a contract in 
progress under which a subcontractor has not been engaged prior to this Bill being proclaimed, and the 
subcontractor is employed after this Bill is proclaimed, will that subcontractor have the opportunity to utilise 
provisions of this Bill in the event that the principal is a slow payer?  

Ms A.J. MacTIERNAN:  I understand the member’s concern, but, unfortunately, using the general principles 
abhorring retrospectivity, the Government is not proposing that the legislation apply retrospectively.  Hence, it 
will apply only to contracts entered into after the date of the general proclamation of the legislation.  

Mr R.N. Sweetman:  The point I was making was that a 12 or 18-month contract might be halfway through when 
this legislation is proclaimed, but subcontractors and suppliers may well be employed on that contract after this 
Bill is proclaimed.  

Ms A.J. MacTIERNAN:  That is right, but their contracts are still dated after that date.  

Mr R.N. Sweetman:  Will they be protected by that?  

Ms A.J. MacTIERNAN:  Yes, they will be, because each subcontract is a contract in its own right, even though it 
might be pursuant to a larger contract between a principal and a major contractor.  Each agreement entered into 
with an individual subcontractor is a new agreement, so the legislation will apply to any agreement entered into 
after the proclamation date.  

Clause put and passed. 

Clause 3 put and passed.  

Clause 4:  Construction work - 
Mr R.F. JOHNSON:  I take the opportunity under this clause to bring to the attention of the minister the fact that 
the definition of “civil works” includes railways, railway stations and so forth.  I applaud the minister for her 
work in trying to help subcontractors in the north west of the State, but in her press release of 1 April she also 
mentions that the Government is negotiating to revise prices for subcontractors involved in the Public Transport 
Authority Contracts on the Gosnells and Armadale stations.  This is quite an important issue because the 
Opposition has been approached, as has the Government, by some of the subcontractors who have done work on 
those stations.  Some of them are owed a lot of money, and that debt can either make or break them.  As I 
understand it, the PTA has not paid Consolidated Constructions Pty Ltd for the work that has been done so far.  

Ms A.J. MacTiernan:  No; it has been making progress payments.  

Mr R.F. JOHNSON:  I think about $1 million is still outstanding for work that has been done, but not paid to 
Consolidated Constructions.  I tell the minister about this because I hope that she can help some of these people 
as well.  I am told that $1 million is still owed to Consolidated Constructions by the PTA.  Under the federal 
legislation the liquidators may well want to claim that money from the PTA, but I understand that, as a creditor, 
the PTA may also want to put a claim to the liquidators for damages, which is probably contained in the contract.  
I would applaud the minister if she could help those people in the way she is trying to help the people in the 
north west of the State.  Predominantly, I would have thought an arrangement could be made with the liquidator 
whereby the Public Transport Authority would drop its claim against Consolidated Constructions on the 
understanding that the liquidator would not claim the $1 million that is owed by the PTA to Consolidated 
Constructions.  Would it not make a lot of sense to use that money to pay the contractors as many cents in the 
dollar as possible for the work they have done and to treat them in a fair and equitable way concerning the work 
that is still in progress?  I understand there are all sorts of problems, particularly with plumbing.  All the 
plumbing is disconnected in two main roads that run down each side of the station.  That will cause enormous 
problems with flooding when the winter rains come, which could be any moment now, in which case virtually no 
work will be able to progress on the minister’s railway.  Can the minister not make some sort of arrangement 
under this clause - which would refer to civil work and government work through the PTA - to enable those 
honest and hard-working subcontractors to be paid some of their money?  If not, they will just go to the wall, 
which will have a ripple effect all the way down to the people they employ.  I realise I am drawing a long bow 
by raising this matter under this clause. 

Mr J.N. Hyde:  Very long. 
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Mr R.F. JOHNSON:  I am interested in not only the subcontractors but also the people who work for them. 

Mr J.N. Hyde:  I can’t see how it fits into this clause. 

Mr R.F. JOHNSON:  It fits in under civil works. 

Mr J.N. Hyde:  Yes, it is, but - 

Ms A.J. MacTiernan:  It is all right, member for Perth, I am happy to answer it. 

Mr R.F. JOHNSON:  Mr Speaker, I am dealing here with the organ-grinder - if I can put it that way.  I do not 
want interference from the member for Perth in everything I say. 

The SPEAKER:  Nor do I. 

Mr R.F. JOHNSON:  Thank you, Mr Speaker.  I appreciate your protection against the member for Perth, 
because I feel quite intimidated by his constant interjections.  He thinks he has carriage of the Bill.  Let him 
know, Mr Speaker, that he does not; the Minister for Planning and Infrastructure, in whom I have great 
confidence, has carriage of the Bill.  I am directing my questions to the minister and trying to put to her the case 
for those subcontractors. 

Ms A.J. MacTIERNAN:  As the member for Perth pointed out, this matter is not relevant to the Bill; however, I 
am happy to address the questions that have been asked. 

The complete lack of understanding of basic business principles that the conservatives in this Parliament 
demonstrate over and again never ceases to amaze me.  Here is yet another demonstration.  Is the member for 
Hillarys familiar with the notion of preference to creditors? 

Mr R.F. Johnson:  Yes. 

Ms A.J. MacTIERNAN:  He is familiar with it.  Has he seen a bit of it in his time? 

Mr R.F. Johnson:  No, never!  That remark was uncalled for.  If you want to start that sort of game, I can play 
that sort of game with you.  There is no need to get personal and make snide implications that have no bearing on 
me whatsoever. 

The SPEAKER:  The minister. 

Ms A.J. MacTIERNAN:  Thank you, Mr Speaker.   

Mr R.F. Johnson interjected. 

The SPEAKER:  Member for Hillarys, the minister has the call. 

Ms A.J. MacTIERNAN:  The member’s suggestion at first blush appears attractive, if one has no understanding 
of bankruptcy law.  However, it simply cannot be done because it would constitute a preference to creditors.  It is 
simply not within the legal ability of the Public Transport Authority to seek to avoid a proper distribution of 
moneys to all creditors by short-circuiting that distribution and going directly to those people who were engaged 
under this contract.  The whole reason for this legislation before us today is that subcontractors are not secured 
creditors and have no priority.  For those reasons, the PTA is unable to do as the member for Hillarys suggested 
and for that reason it is necessary to introduce a legislative regime, such as this clause, to provide some measure 
of protection for subcontractors who, in the normal scheme of things in the way in which bankruptcy proceeds 
are distributed, are simply unsecured creditors.  It is an attractive idea and we would love to do it if we could, but 
it is not our intention to enter into some sort of conspiracy to defraud creditors. 

Mr R.F. Johnson:  Not a conspiracy; an agreement with the liquidator. 

Ms A.J. MacTIERNAN:  It is likewise inappropriate for the PTA to not pursue the full extent of its legal rights.  
It must be understood that many creditors of Consolidated Constructions are very large players.  Quite frankly, I 
do not see why taxpayers should refrain from pursuing their rights in favour of, for example, BGC (Australia) 
Pty Ltd, which is certainly a company that can look after itself.  As I have explained to the House before today, 
we are putting in place other arrangements to deal with those people who were working on contracts that have 
been affected by the collapse of Consolidated Constructions.  We will adopt a regime for those contracts that is 
very different from the regime we adopted with the Marble Bar road project.  The reason for that, obviously, is 
the Marble Bar road project has concluded and we do not have the capacity to renegotiate rates that have already 
been paid. 

Mr R.F. Johnson:  I realise that. 

Ms A.J. MacTIERNAN:  We have approached the company that came in second in the tender process on each of 
the PTA contracts and we are negotiating contract rates with that company.  We will also allow the 
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subcontractors to renegotiate their contract rates so that they will have the capacity for a higher return than they 
would otherwise have had if we had held them strictly to the terms of the contract. 

Mr R.F. Johnson:  Have you checked the financial viability of the new main contractor now that it is installed?  I 
would hate to see the same thing happen to the subcontractors. 

Ms A.J. MacTIERNAN:  As I pointed out to the member in this House, if we were to adopt the sort of standards 
that have been advocated by the Opposition, virtually no civil construction would be undertaken in this State.  I 
listed for the member all the major civil construction companies involved.  They have, between them, about 
80 per cent of the State’s work.  All of them have a risk profile that is higher than Consolidated Construction’s 
profile was at the time we awarded the Marble Bar contract. 

Clause put and passed. 

Clause 5:  Goods and services related to construction work - 
Mr R.F. JOHNSON:  Will the minister give a bit more detail about the goods and services related to construction 
work?  I ask particularly whether material and components - prefabricated or not - form part of the work referred 
to in clause 4(2)(b) and (c) or any of the fittings referred to in paragraph (d)? 

Ms A.J. MacTiernan:  I am sorry, I cannot quite grasp what you are saying.  Members in the Chamber are so 
busy talking that it is hard to hear you.  Mr Speaker, I wonder whether you would suggest they sit closer together 
for their conversations; they are very distracting. 

The SPEAKER:  Members’ conversations are putting off the minister. 

Ms A.J. MacTiernan:  I cannot hear the learned member. 

The SPEAKER:  Perhaps members could sit a bit closer and whisper to each other. 

Mr R.F. JOHNSON:  I have been referred to as the learned member; that is the first nice thing the minister has 
said about me! 

Ms A.J. MacTiernan:  I am trying to be more Christian; it is Lent. 

Mr R.F. JOHNSON:  I appreciate that, minister.  I was referring to clause 5, “Goods and services related to 
construction work”.  Will the minister explain in a little more detail for the record which materials, in particular 
which goods, are deemed to belong to subcontractors once they have been delivered to a building or a 
construction site?  Very often in the past liquidators and other people have grabbed anything that has been 
delivered on site, whether it be attached to the construction work or not.  I suppose to some extent clause 6 
means much the same. 

Ms A.J. MacTIERNAN:  That is right.  This clause must be read in conjunction with division 8 of schedule 1, 
which sets out that if goods that are related to construction work have been supplied to the site, the contractor has 
not been paid for the goods, the goods have not become fixtures, the ownership of the goods has not passed from 
the contractor and the goods are in the possession of or under the control of the principal and that person 
becomes insolvent, those goods remain legally in the possession of the subcontractor or the subcontractor retains 
title - as I understand it.   

Mr R.F. Johnson:  The supplier in other words? 

Ms A.J. MacTIERNAN:  That is right.  There will then be a whole range of arguments about whether a good 
comes within this definition.  The member will note particularly that subclause (2)(c) refers to the goods not 
becoming fixtures.  An enormous body of law is associated with whether a good has become a fixture - that is, 
part of the land to which it is attached.  We will see that this will lock in basically to the common-law principles 
that determine whether an item has become a fixture and whether the degree of annexation and the intention of 
annexation is such that it has ceased to become a stand-alone chattel and has become a fixture that now becomes 
part of the land.   

Mr R.F. JOHNSON:  The concern that some suppliers have is that if they supply packaged goods - very often 
items are supplied on pallets - and those items have been unpacked but not affixed to the construction work, do 
those goods still belong to the supplier because they are deemed to be in possession of the goods -  

Mr J.N. Hyde:  It is payment. 

Mr R.F. JOHNSON:  No.  I was distracted once again.  The question is whether those goods still remain the 
property of the supplier - provided, of course, the invoice has the qualification that they remain the property of 
the supplier until payment, or words to that effect, because this Bill will change things - or whether, as a result of 
unpacking the goods, the goods are then deemed to be the property of the principal, in which case if the principal 
went into liquidation the supplier would not be able to take the goods back. 
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Ms A.J. MacTIERNAN:  We need to refer to the law relating to fixtures.  Although the law relating to the 
doctrine of fixtures provides a great deal of opportunity for lawyers to enhance their economic position in this 
world, there is no suggestion that merely unpacking a dishwasher from its box transforms that chattel from a 
fitting into a fixture.  I think we have well-developed law relating to fixtures.  Certainly the degree of annexation 
that is required for a chattel to be transformed into a fixture is far greater than purely unpacking the box.  As I 
read it, it is always possible for a contractor, from time to time, to vary those common law principles and to 
provide that the title transfers on delivery to the site.  However, it would be a fairly foolhardy supplier who 
would agree to such a provision. 

Clause put and passed. 

Clause 6 put and passed. 

Clause 7:  Construction contracts to which this Act applies - 
Mr R.F. JOHNSON:  Clause 7(4) states - 

This Act does not apply to a construction contract that is a home building work contract as defined in 
the Home Building Contracts Act 1991 section 3(1). 

The Housing Industry Association is very concerned about this clause and has written to us.  As I understand it, 
the definition now will refer to the construction of home building works.  If a house costs $199 000 to build, it 
cannot be covered under this Bill and would have to come under the Home Building Contracts Act 1991.  If a 
house costs $201 000 to build, it will be covered by this Bill.  The HIA believes that it would be better for all 
parties if rapid adjudication were to be made available for disputes involving home building contracts as defined 
in the Home Building Contracts Act.  It believes that it would result in enhanced dispute resolution and would 
relieve some of the pressure on the Building Disputes Tribunal, and that clients could get on with the job of 
building new homes and renovations without the focus being on protracted litigation.  The HIA is asking the 
minister - or her colleague in the other place, as she must check with him - to consider the removal of the 
exclusion under clause 7 of the Bill for home building contracts as defined in the Home Building Contracts Act 
1991.  Will the minister comment on that concern of the HIA? 

Ms A.J. MacTIERNAN:  I want clarification.  Is the member seeking to have this clause amended so that BGC, 
Dale Alcock Homes or any other large home construction company can use this legislation against a first home 
buyer or a buyer of a modest home?   Is that what he is arguing? 

Mr R.F. Johnson:  No, the minister is putting words in my mouth and is being misleading.   

Ms A.J. MacTIERNAN:  Whom is the member talking about? 

Mr R.F. Johnson:  I am talking about the Housing Industry Association and its concerns -  

Ms A.J. MacTIERNAN:  I am trying to find out how that would pan out.  As a practical matter, who would be 
incorporated?  Who would be the parties to an extension of the legislation?   

Mr R.F. Johnson:  Some of the subcontractors who work for the larger home building construction companies 
have concerns.  Is $199 999 the cut-off amount at which disputes involving residential buildings can be dealt 
with by way of rapid adjudication?  Is that right?   

Ms A.J. MacTIERNAN:  Yes.  I want to make this absolutely clear.  The incidents raised by the member for 
Hillarys relate to home building contracts and the relationship between the principal and the home owner.  The 
relationship between the principal and the subcontractor is unaltered; therefore, if a person is a little subbie 
laying bricks for the member’s friend Mr Buckeridge, the subcontractor -  

Mr R.F. Johnson:  I thought he was your friend.   

Ms A.J. MacTIERNAN:  I think he is a friend of the member for Nedlands. 

The subcontractor is still entitled to the benefit of this legislation.  The Government is not proposing to extend 
legislation before the House so that it can be used by a building company that has a dispute with a home owner.  
As we all know, there are many disputes between home owners and building companies because the home owner 
often feels, rightly or wrongly, that his or her home has not been constructed to the standards to which it was 
contracted or to fair and workmanlike standards.  The State has separate legislation to deal with that.  The Home 
Building Contracts Act deals with that.  It provides the mechanism for the adjudication of disputes of that nature 
-  

Mr R.F. Johnson:  Is that through the Builders Registration Board?  

Ms A.J. MacTIERNAN:  Through the Building Disputes Tribunal.   

Mr R.F. Johnson:  Where does the Builders Registration Board come in?  Is it a part of that? 
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Ms A.J. MacTIERNAN:  The Builders Registration Board effectively provides the first port of call and 
administration for the tribunal.  In fact, identical personnel are involved in the administration of these agencies.  
However, the tribunal is a separate entity that compromises a number of legally qualified people, building people 
and consumer representatives who form panels and hear disputes that come before them.  I have conducted a few 
for my constituents.   

Mr R.F. Johnson:  Have you? 

Ms A.J. MacTIERNAN:  Absolutely.   

Mr R.F. Johnson:  Does the minister find -  

Ms S.E. Walker interjected.   

Ms A.J. MacTIERNAN:  The member for Nedlands needs an atlas.   

Ms S.E. Walker interjected.   

Mr R.F. Johnson:  A complaint that I often receive -  

Ms A.J. MacTIERNAN:  The member for Nedlands is so nice.  No wonder she is Miss Popularity on both sides 
of the House.   

Ms S.E. Walker interjected.   

Mr R.F. Johnson:  A complaint that I often receive -  

Ms A.J. MacTIERNAN:  Just a moment.  I think we had a bit of repartee from the member for Nedlands.   

The SPEAKER:  I think the member for Hillarys is interjecting.   

Ms A.J. MacTIERNAN:  I am sorry.   

Mr R.F. JOHNSON:  The problem that has been raised with me as a local member about the Builders 
Registration Board and the Building Disputes Tribunal is that they can take forever to adjudicate on these 
matters.  An idea that has been expressed to me is that if disputes between a principal - who is the owner of a 
building and who pays the contractor, who then pays the subcontractor to do the work - and the contractor were 
covered by this Bill and brought under rapid adjudication, the chain would be a lot faster.  The most important 
thing is that people are looking for rapid adjudication.  They do not want to wait forever to get paid for the work 
they do if they are a subcontractor and they do not want to wait forever if they are the principal who wants the 
contractor or subcontractor to do his or her job properly.  Perhaps there is scope to improve the situation for all 
concerned in the building industry, whether the matter relates to the construction of a private dwelling or a 
commercial premises.  A private dwelling over $200 000 would be covered by this Bill.  Over the next few years 
not many residential properties will be built for less than $200 000.  I and other people believe that other areas of 
the construction industry would benefit from the rapid adjudication that is proposed in this Bill.  The anomaly is 
that if a private dwelling costs $201 000, the parties can go for rapid adjudication.  However, if it is under 
$200 000 they have to go through the slow process of the Builders Registration Board, which runs the Building 
Disputes Tribunal.   
Ms A.J. MacTIERNAN:  It has been agreed that there will be a change to the procedures adopted by the 
Building Disputes Tribunal to bring them into line with those in this Bill.  However, it was thought that a 
legislative framework is already in place for the contractual relationship between a builder and a home buyer, 
particularly at the modest end of the market, and that is important.  I know that the HIA, which represents the 
builders, believes that builders would be advantaged by this process because it would be easier for them to get 
payments out of a home owner.  Often, a home owner who is unhappy with the state of construction may not 
advance payments and that is the essence of the dispute.  I do not believe that that is what this legislation was 
designed to do, and it would be inappropriate to have two competing legislative regimes cover this area of 
contract, which is what we would have if we changed the legislation.  I acknowledge the member’s point that 
maybe one process is slower than the other.  There has been an agreement through the Department of Consumer 
and Employment Protection to ensure that its procedures at the tribunal will be upgraded to give greater 
compatibility or comparability with those under this legislation.   
Mr R.F. JOHNSON:  If I understand the minister correctly, she is saying that a subcontractor to a builder who is 
building a residential property valued less than $200 000 can use this Bill to bring about rapid adjudication to 
receive the money that is owed to him for the work he has carried out even though it is under $200 000.   

Ms A.J. MacTIERNAN:  My advice is that that is the case.  I understand that is because the relationship between 
the subcontractor and the builder is not one of the relationships captured by section 3(1) of the Home Building 
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Contracts Act 1991.  This applies to only those contracts that are captured by that piece of legislation.  That is 
the advice that I have been given.   
Mr J.N. HYDE:  We have to be very clear about what we are advocating here, because everybody in the supply 
chain of construction valued under $200 000 is covered.  The relationship between the home buyer and the lead 
contractor is already covered by legislation.  If an advance payment or part payment is made by the home buyer 
to the contractor, the contractor cannot use the excuse that, although he has the $30 000 for the plumbing, he will 
not pay the plumbing subcontractor because he does not have the next $40 000 for the carpenter.  Every 
construction contract within a construction framework, whether under $200 000 or above, will be covered.  The 
existing unique relationship between a home buyer and builder is already covered under the Department of 
Consumer and Employment Protection.  The streamlining under the State Administrative Tribunal system will 
ensure compatibility.   

Ms A.J. MacTIERNAN:  I want to confirm what I said before.  The definition of a home building work contract 
under the Home Building Contracts Act clearly states that it is a contract between a builder and an owner for the 
performance by the builder of home building work, but does not include a range of things.  It pertains only to the 
relationship between a builder and an owner.  The provision excludes work done under a contract that sits 
between a builder and a subcontractor or supplier.   
Mr R.N. SWEETMAN:  Subclause (2) states that the legislation applies to a construction contract.  How the 
contract is actually struck is determined under paragraphs (a), (b) and (c).  How will the information - the content 
and intent of the legislation - be relayed to the industry?  I understand that in government contracts, for example, 
some explanation could be provided to tenderers in the preamble in the tender documents at the time of tender.  
How will that information trickle down to subcontractors and suppliers?  In a lot of cases the principal contractor 
may have no reason to inform his subbies and suppliers of their rights under this legislation, even if in the first 
instance we explain to him the provisions of this legislation in relation to his contract.  There must somehow be a 
way, in the early stages, to ensure that this information gets out to everybody in the contract chain, from the 
principal down to the supplier, so that they understand not only what the Act does for them, but also what it does 
not do for them.  I am anxious about ramping up the expectations of people in the contracting chain.  They will 
read a whole lot of things into the legislation that are simply not there.  We discussed that issue during the 
second reading debate in relation to such things as insolvency.  The explanatory memorandum sets it out 
extremely well.  If we could massage the four points that are alluded to in the explanatory memorandum, they 
could go in a preamble to tender documentation in the first instance.  However, there needs to be some 
obligation, as a condition of the tender, for the information to be disseminated to everybody who is furnishing 
prices, if not at the time of furnishing the prices, then certainly when an order number is issued to a supplier or 
contractor, because that in itself becomes the contract.  There needs to be something in the documentation that 
clearly explains to subbies and suppliers their rights.  We should try to encapsulate everything that this 
legislation will do for those people.   

Mr J.N. HYDE:  There was a lot of subcontractor involvement during the consultation period.  Groups 
representing plumbers, painters and others are eager, willing, waiting and ready to disseminate the information.  
The same thing happened in Britain with the Bank of Credit and Commerce International SA, in New South 
Wales and so on.  The information gets through the industry very quickly.  One of the beauties of this legislation 
is that we are not -   

Mr R.N. Sweetman:  We need to make sure that it is not like Chinese whispers, because by the time it gets to the 
bottom it could be a fix-all or catch-all arrangement.  It is clearly not that.   

Mr J.N. HYDE:  It is a simple piece of legislation because all construction payments must be paid.  If they are 
not, they will go to rapid adjudication.  The filling in of forms and so on will be very simple.  That process is 
often not used.  The benefit of this Bill will be its deterrent effect.  We will not need an awful lot of adjudicators.  
We will be lucky in the first year to have 10 cases going to adjudication.  The new regime will have a deterrent 
effect because contractors and everybody in the chain will know that they must stump up the cash within 28 
days, 35 days or another period.  The deterrent effect will have the greatest benefit.  Those wonderful 
organisations that represent painters, pest controllers, landscapers, architects and everyone else are breathing 
down our necks to get this out as soon as possible.  The system will self-regulate to an amazing degree.   

Ms A.J. MacTIERNAN:  I am not sure that we would solve the problem that the member for Ningaloo referred 
to by requiring this information to be in all contracts.  It would be a hard thing to enforce.  We are also talking 
about this legislation applying to oral contracts.  We cannot insert the provisions into oral contracts.  The answer 
would be to educate the industry associations to which the member for Perth referred.  Of course, a number of 
the trade unions also represent subcontractors, and will no doubt promote this legislation.  I understand that the 
department will sponsor an education program, including workshops.  The member for Ningaloo is right; people 
need to understand exactly how this legislation will work.  As I said at the very beginning of the debate, the 
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reason this is not being called security of payment legislation is that it does not give direct security over 
payments.  However, it provides a much better opportunity for early intervention, which the Government 
believes will in turn stop the degree to which subcontractors and suppliers are required to effectively bankroll the 
construction industry.   

Clause put and passed. 

Clause 8 put and passed. 
Mr R.F. Johnson:  Madam Deputy Speaker, I am happy to deal with part 2, division 1 en bloc, if the minister is 
happy to do that.  It would save a bit of time.   

The DEPUTY SPEAKER:  Everybody is agreed.  We will do that.  I will put the question that clauses 9 to 12 
stand as printed.  I will allow a fairly broad debate on that question.   

Clauses 9 to 12 - 

Mr R.F. JOHNSON:  I want to clear up a couple of matters.  The “Prohibited: pay if paid/when paid provisions” 
clause is a very good clause to have in the Bill.  Under clause 10, the provisions requiring payment to be made 
after 50 days will automatically be read or interpreted as being 28 days.  That is fine.  Of course, people will still 
be able to have contracts of anything up to 50 days; that will be perfectly legal under this Bill.  If a supplier or 
subcontractor is not paid within 50 days - if that is the time period in the contract - how soon does the minister 
envisage that a subcontractor will be able to ask for rapid adjudication to ensure that he is paid for the work that 
he has done or goods he has supplied?   

Ms A.J. MacTiernan:  If it is a 45-day payment, on the forty-sixth day he will be able to seek rapid adjudication.   

Mr R.F. JOHNSON:  I realise that.  My question is: how long does the minister envisage rapid adjudication 
taking?  It can be applied for, but if the adjudicator is unable to adjudicate for another 30 or 60 days, that will not 
help the subcontractor.  The question, in a nutshell, is: how quickly will the adjudicator be able to deal with a 
request to act on non-payment of a bill that has gone past the 50-day limit or, if necessary, past the 28-day or 30-
day limit?  Many subcontractors have contracts that stipulate 28 days.  A lot of subcontractors have verbal 
contracts that provide that they be paid after seven days for doing the work.  A bricklayer, for instance, might 
want to be paid weekly by the main contractor, under a verbal contract.  However, the builder might say, “We 
have got to carry on.  Do another week of work and I will pay you for two weeks work” and then does not pay 
up.  All of that may be done by verbal contract, which is how a lot of subbies in the home building industry 
work.  I realise that a subcontractor can apply to the adjudicator straightaway, but how soon will the adjudicator 
take up the request to act in a dispute and resolve the problem when a subcontractor has not been paid?  

Ms A.J. MacTIERNAN:  The provisions we will deal with a bit later in clauses 27 and 31 set this out very 
clearly; that is, that one is entitled to immediately apply for rapid adjudication as soon as the prescribed period 
has been exceeded.  The respondent has 14 days in which to reply and the adjudicator must then make a decision 
within 14 days of that.  In total, it will be a maximum of 28 days from the date on which a rapid adjudication 
order is requested.   

Mr J.N. HYDE:  It is important to point out that 14 days in the second instance is a maximum limit.  The aim of 
having a large pool of expert adjudicators is to ensure that if a lead contractor is trying to delay a payment by 
arguing, for example, that the width of the pipe is not what was contracted, the rapid adjudicator who is a 
plumbing expert will, within hours if not minutes, realise that it is a delaying tactic rather than an issue that 
should go to full adjudication.  He can then deal with the matter on day one rather than waiting for 14 days.  I 
understand that the provision for the extra 14 days was put in so that the minister could hurry up a recalcitrant 
adjudicator who somehow managed to be nominated into the system.   

Clauses put and passed. 

Clauses 13 to 23 - 
Mr R.F. JOHNSON:  Does this division cover work done by consultants?   

Ms A.J. MacTiernan:  Yes.   

Mr R.F. JOHNSON:  This is certainly a move forward for consultants, which is very important.  In the past, 
consultants have always used Australian Standard 4122 to cover the provision of their services.  Does the 
minister agree with that comment?   

Ms A.J. MacTiernan:  I am advised that some consultants have, but by no means all.   
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Mr R.F. JOHNSON:  This part of the Bill appears to imply that the contractor will be able to make a claim for 
payment at any time.  Therefore, logically, he could make daily claims, which would obviously be unreasonable.  
Perhaps we need to limit claims to monthly only.   

Ms A.J. MacTiernan:  To which clause is the member referring?  I know we are dealing with the whole lot - 

Mr R.F. JOHNSON:  Clause 15, “Contractor’s entitlement to claim progress payments”, is probably the most 
appropriate clause.   

Ms A.J. MacTIERNAN:  It is important to understand that the provisions set out in schedule 1, division 3 are 
implied in the absence of a written provision to the contract.  One can set out - 

Several members interjected.   

The DEPUTY SPEAKER:  Members!  The minister is trying to respond.   

Ms A.J. MacTIERNAN:  Yes - 

Mr R.F. Johnson:  It is the minister’s words that are important here, not the member for Perth’s.  The minister is 
handling this Bill.  The member for Perth knows a reasonable amount about this Bill - I accept that - but it is the 
minister’s responses that are important and have validity.   

Ms A.J. MacTIERNAN:  I think the member for Perth is trying to protect us against certain evil influences in 
this Chamber.  Of course, the member for Hillarys would not be included in that.  These are implied provisions 
that say that if there is no written provision about this, this will be implied in the contract.  Therefore, a provision 
to the contrary can be made, but if that is not done, this implies that particular schedule of provisions into the 
contract.   

Mr R.F. JOHNSON:  That is fair enough.  Does this Bill override tenders that consultants often have to bid for 
that say no payments can be requested until, say, 80 per cent of the work is complete?  

Ms A.J. MacTIERNAN:  No.  I am advised that it would not override that provision.  If a consultant were 
prepared to enter into a contract that said that no claims could be made until 80 per cent of the work was 
complete, these provisions would not override that requirement.  However, a provision that says a person will be 
paid if 80 per cent of the payment is made cannot be set up.   

Mr R.F. Johnson:  Therefore, is the minister saying that that could not be implied in the contract?  

Ms A.J. MacTIERNAN:  There will be limits on the clause that relates to “paid if paid” style provisions.  
However, if it is stated that a claim can only be made when 80 per cent of the work is done, that can be done.  It 
would be interesting to note whether a person could argue at some point that that was contrary to a “paid if paid” 
clause.  I guess one might -  

Mr R.N. Sweetman:  That is almost like contracting out, is it not?   

Ms A.J. MacTIERNAN:  It would depend on the precise wording and to whose work the 80 per cent applies.  If, 
for example, it were applied to 80 per cent of the consultant’s work, that certainly would not be varied by this 
provision.  However, it might be different if it were applied to 80 per cent of the general contract; that is, things 
that were not related to what the consultant was claiming for.  I do not know whether there is a provision, for 
example, that a consultant cannot claim for payment until 80 per cent of the building work is completed.  Clause 
9 states -  

A provision in a construction contract has no effect if it purports to make the liability of a party (“A”) 
to pay money under the contract to another party contingent, whether directly or indirectly, on A being 
paid money by another person (whether or not a party). 

However, as I read it, if a consultant agreed to enter into a contract that provided that the consultant could not 
claim payment until 80 per cent of the work had been completed, there is nothing in this Bill that would derogate 
from that term of the contract.   

Mr R.F. Johnson:  Okay, but if the consultant could argue whether 80 per cent of the work had been completed 
and whether the actual principal -  

Ms A.J. MacTIERNAN:  That is not regulated by these provisions.   

Mr R.F. Johnson:  No.   

Mr J.N. HYDE:  If there is general agreement with a landscape designer that at an agreed point 80 per cent of 
melaleucas should have been included in the form work of the garden, and there is no dispute that 80 per cent of 
the work has been achieved at that time, that is when payment would occur.  This provision is about the payment 
regime.  There will be no dispute about whether that is 80 per cent or 60 per cent of the work.  The designer 
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would put that into the agreement.  In the main, the provision will apply specifically to consultants or what are 
called sole traders.   

Ms A.J. MacTIERNAN:  I will clarify that.  It is important to understand that the concept behind this provision is 
that a consultant or contractor can put into a contract whatever arrangement he likes as long as it is an 
arrangement in which the payment to the consultant or the contractor is not contingent upon the payment by 
another party to the principal.  The idea is to stop this merry-go-round occurrence.  The consultant can put into 
the contract barriers on his capacity to claim, but provisions that restrict the contractor’s ability to be paid on the 
basis of a payment made by someone else to the principal will not be allowed.   

A member interjected. 

Ms A.J. MacTIERNAN:  Or alternatively, it could occur by allowing for a particular length of time after a claim 
has been made.  However, a contractor could put into the contract a restriction on when he could make a claim, 
provided it was not a restriction that was based on the timing of a payment being made by another party.   

Mr R.F. JOHNSON:  That is as clear as clear water.  Let us use the keep-it-simple-stupid approach.  If the 
contract between a principal and a consultant provides that the consultant will be paid when 80 per cent of the 
work is complete -  

Ms A.J. MacTiernan:  What work?   

Mr R.F. JOHNSON:  The work of the consultant.   

Ms A.J. MacTiernan:  I have said that the advice I have received, and my reading of the legislation, is that that 
type of provision would be tolerated under this legislation.   

Mr R.F. JOHNSON:  Yes.  

Ms A.J. MacTiernan:  It would not be overridden by the provisions that we are now debating, or, indeed, by the 
provisions in the previous clauses.   

Mr R.F. JOHNSON:  In simple terms - it is very important to make this clear - if the consultant has a contract 
with a principal, the consultant will be paid after 80 per cent of the work has been done.  If the principal did not 
pay the consultant at that time, I would have thought that the principal would be deemed to have broken that 
contract.  I ask the minister to answer a question in simple terms: could the consultant then use the rapid 
adjudication process to be paid what he is owed? 

Ms A.J. MacTiernan:  Yes.  The whole process applies.  Only the particular provisions that read down the 
contract do not apply.  Certainly, the underlying adjudication process will be available if there has been a breach 
of the contract.   

Mr R.F. JOHNSON:  Fantastic.  That was the simple answer I was seeking.   

Ms K. HODSON-THOMAS:  The member for Hillarys obviously has not completed his remarks and I would 
like to afford him that opportunity.   

Mr R.F. JOHNSON:  I am mindful that the minister might feel tired, as she prefers to talk to me sitting down.  I 
will try to get everything over and done with quickly with regard to this group of clauses.   

Ms A.J. MacTiernan:  When I stand up you complain and say that you want me to deal with the matter by way of 
interjection.   

Mr R.F. JOHNSON:  I do not.  I love to see the minister stand up.  The Minister for Planning and Infrastructure 
is my favourite minister.  She knows that. 

Ms A.J. MacTiernan:  You say that to all ministers.   

Mr R.F. JOHNSON:  I do not.  The Minister for Planning and Infrastructure is the only minister my wife worries 
about.   

Ms A.J. MacTiernan:  You say your wife says horrible things about me.   

Mr R.F. JOHNSON:  No, she does not.  She says that the minister must not bully me, but she is concerned about 
the love-hate relationship we have.   

Ms A.J. MacTiernan:  Get on with it.   

Mr R.F. JOHNSON:  She does not mind the hate bit; it is the other bit that she is worried about.   

Will the Bill override the normally used Australian Standard 4122 for services and AS2124 for constructions?  I 
am told these both have extensive provisions that cover payments and timing etc.  Does the Bill override those 
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two Australian Standards for services and production?  To save the minister’s legs, I will ask my last question on 
this matter -  

Ms A.J. MacTiernan:  I am advised that this Bill does not override those provisions.   

Mr R.F. JOHNSON:  That is fair enough.  I just want some certainty.  My next question is about retention 
money, so I will have to ask that when we get to that clause.   

Ms A.J. MacTiernan:  We are dealing with that.  That is in clause 22.   

Mr R.F. JOHNSON:  So it is.  The minister is quite right.  That is very kind of the minister.  Under clause 22, 
will retention moneys have to be paid separately into a trust account?  There is some concern that this provision 
will be difficult to enforce.  How does the minister intend that provision to be enforced?  Some subcontractors 
have suggested that it might be better if retention moneys were held in a trust account that was administered by 
the Master Builders Association.  There is some concern that if the principal - the main contractor - is asked to 
have a trust account that holds retention money, whether that money will then be subject to the liquidators if the 
main principal goes bankrupt or goes into liquidation -  

Ms A.J. MacTiernan:  I can answer that, if you want to get on with it.  I know what you are saying.   

Mr R.F. JOHNSON:  This minister is on the ball.  It is no wonder she is my favourite minister.  I want to - 

Ms A.J. MacTiernan:  Rabbit on a bit.   

Mr R.F. JOHNSON:  No, I want to finish what I am saying.  I ask these questions because I am asked to solicit 
accurate responses from the minister so that people can refer to them at some stage and say that in response to 
the questions the great chap the member for Hillarys asked, the answers were X, Y and Z.  That is very 
important, particularly if a matter is referred to an adjudicator or the courts.  It has been suggested that, rather 
than run the risk of a main contractor holding trust accounts to keep retention moneys, there could be a risk that 
the liquidator might take all the money if the contractor goes broke.  Firstly, will the money be paid under this 
Bill to the rightful subcontractor, or would the subcontractor lose that money?  That would not be deemed a 
preferential payment.  Secondly, there is a view that if the moneys are not paid into trust accounts by the 
principal or the main contractor, the retention moneys should be held by an entity that is independent, such as the 
Master Builders Association, so that the costs can be covered by interest earned on retention moneys.  Has any 
thought been given to that? 

Ms A.J. MacTIERNAN:  As I understand it, it is not being suggested that any retention moneys need to be in a 
separate trust account.  However, the moneys will have trust affixed to them.  This is an important principle; it is 
a principle of equity.  That allows the money to be traced.  When there is an insolvency, all the property that is 
not held in trust - which is different from not being held in a trust account - goes into a general pool to be 
distributed among the creditors.  Money that is held in trust, and has the equitable label attached to it that it is 
trust money, is traced, so that the general insolvency does not gobble up that money.  That money remains, 
beneficially, the entitlement of the person in whose favour the trust is held.  For example, Consolidated 
Constructions Pty Ltd collapsed.  It would have retention moneys.  Those retention moneys may not be in a trust 
account, but they are moneys that can be identified in a general bank account.  Although those moneys are in the 
account of Consolidated Constructions, Consolidated Constructions does not have the beneficial ownership of 
those moneys.  They are beneficially owned by the person who was the contractor.  Therefore, if the principal 
goes belly up, as happened with Consolidated Constructions, that money cannot go into the general insolvency 
pool because it is not owned by Consolidated Constructions.  It is owned by Consolidated Constructions in a 
legal sense, but not in an equitable sense.  It is the notion that property is divided between its legal ownership 
and its equitable ownership.  When it is trust money, its equitable ownership is what counts.  This would be in 
the equitable ownership of the contractor, not of the principal. 

Mr R.F. Johnson:  Would this override the federal laws of bankruptcy? 

Ms A.J. MacTIERNAN:  No, it is completely compatible with them.  As I said, a liquidator does not have rights 
to grab property that is not the property of the legal entity going into liquidation.  We are saying that when 
property is held in trust, in an equitable sense it does not belong to the person who holds it in trust.  In an 
equitable sense, it is owned by someone else, so it does not defeat the laws of bankruptcy; it is entirely 
compatible with the laws of bankruptcy. 

Mr R.F. Johnson:  Minister, you know how hard it is to get money out of liquidators.  I have had that problem.  
Over the years I have lost thousands and thousands of dollars.  As a small business person, I thought I had 
equitable rights to money.  However, liquidators seem to be a law unto themselves, and they will not relinquish 
anything. 

Ms A.J. MacTIERNAN:  This provision makes clear that, in the absence of written provisions to the contrary, 
retention moneys remain in the equitable ownership of the contractor, not of the principal.  Therefore, if the 
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principal goes into liquidation, those moneys are not part of the moneys that can be grabbed and accumulated in 
the estate of the liquidated entity. 
Mr R.F. JOHNSON:  I believe the concern that some people have - I have a little concern with this as well - is 
that very often the principal will, in essence, not have paid a subcontractor.  It will be holding the money as 
retention money, as it is classed, until the job is finished.  I will give a scenario.  A principal, such as 
Consolidated Constructions or someone similar, could go belly up, and there may not be the financial equity to 
be able to recompense the subcontractor the retention money that it has equitable ownership over. 
Ms A.J. MacTiernan:  What is your suggestion? 
Mr R.F. JOHNSON:  I am wondering whether the Government has looked at the possibility of retention money 
going into a trust account. 
Ms A.J. MacTiernan:  I thought when you started on this theme you were opposed to the notion of a separate 
account. 

Mr R.F. JOHNSON:  No, not at all.  I do not know what gave the minister that idea.  I think the minister is 
confused about that.  I certainly was not. 
Ms A.J. MacTiernan:  Okay.  That is good.  It certainly was very much part of the deliberations and 
considerations in framing this legislation.  However, because these retention moneys apply all the way down the 
chain, it was felt that the administrative complexity that would be imposed on the industry would be such that 
compliance with it would kill the industry.  Therefore, a decision was made to not go down that path, but to stick 
with the notion of having equitable ownership on the part of the contractor in the sums retained.  They can be 
traced.  There are legal provisions.  If the money is put into an account, those moneys can be traced.  It is not 
perfect.  As I believe I said at the outset, no-one is saying that this legislation will make operating in the 
construction industry risk free; it will not.  It will reduce the risk.  However, it cannot be done in a way that 
creates such an administrative overlay that business is strangled with red tape.  I can just imagine the 
conservatives coming into this place, jumping up and down and saying that we are strangling the industry with 
red tape. 
Mr R.F. JOHNSON:  I have one last question on this.  How does the minister envisage this part of the Bill 
working if, for instance, a company such as Consolidated Constructions, or anybody else for that matter in a 
similar situation, goes belly up?  Would the subcontractors who have an equitable right to retention moneys, 
according to what the minister has been saying, be deemed to be the same as preferential creditors? 

Ms A.J. MacTiernan:  No, it is a different concept, as I understand it. 

Mr R.F. JOHNSON:  Okay.  If a company goes belly up, the first people to get their money are normally 
preferential creditors, such as the banks or anybody holding charges over the floating assets or fixed assets and 
all the rest of it.  Normally, the bank holds a charge over the company.  If there are insufficient funds in the 
company that is in liquidation to meet the preferential creditors’ lawful demands, and if no money is left in the 
accounts that can be liquidated, how on earth will the subcontractors get their rightful retention moneys that have 
been held in trust - not in a trust account, but in trust - by the principal? 
Ms A.J. MacTIERNAN:  I can explain that.  There are two different pools.  A secured creditor of a liquidated 
company can be paid only from the assets of the liquidated company.  We are saying that the retention moneys 
are not part of the assets of the liquidated company.  For example, let us assume a liquidator is dealing with 
company X, which has $1 million in a bank account, and the company has secured creditors worth $1.5 million.  
Let us assume the company has retention moneys of $500 000.  The $500 000 will come out of the bank account 
first because it is not the asset of the liquidated company.  It is the asset of the contractor, which held the trust 
over the retention money.  In theory, the secured creditors are in a different queue because they can queue only 
for the money that is legally and beneficially owned by the liquidating company.  The assets we are talking about 
have never passed into the beneficial ownership of the company.  Therefore, they are not available for 
distribution according to the laws of the Bankruptcy Act.  This is the regime that sits above it.  There will always 
be disputes about whether the retention moneys had already been dissipated.  The general principle is that if 
retention moneys have been paid into an account and there is still money in the account, the trust moneys will be 
traced and returned to the principals first because they are not the asset of the company. 
Mr R.F. JOHNSON:  I do not want to labour the point but I think the lawyers will have a field day with this one.   
Ms A.J. MacTiernan:  They have a field day anyhow. 
Mr R.F. JOHNSON:  I know they do.  The only people who make money out of liquidations and contract 
disputes are normally lawyers and liquidators.  Liquidators do very nicely, thank you. 

Ms A.J. MacTiernan:  The member is railing against legislation but at the same time he wants more legislation. 
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Mr R.F. JOHNSON:  No, I am not.  I would like to see subcontractors properly safeguarded.  The minister said 
that money paid into an account as retention money would be deemed the equitable ownership of the 
subcontractor.  I think those were the minister’s words.  There will be a helluva job trying to distinguish the 
money because it will not be in a separate account; there will be only one account.  The one account may have 
half a million dollars in it. 

Ms A.J. MacTiernan:  I know.  That is right.  That is where the principle of tracing money comes in.  The 
concept is that those moneys paid in always remain the moneys of the - 

Mr R.F. JOHNSON:  But they will not be paid in; they are there already.  It is when they have not been paid out 
because they have been hung onto as retention money. 

Ms A.J. MacTiernan:  I have explained how it works.  I really cannot add anything to that.  The member wants to 
go to another stage and have individual trust accounts.  I understand the immediate appeal of that idea.  When I 
was in the upper House, it was an idea that I was quite keen on myself. 

Mr R.F. JOHNSON:  It must have been a good idea then! 

Ms A.J. MacTiernan:  The decision has been made that the sheer burden of that, because it goes all the way 
down the contracting chain, would be huge.  At this point, we are sticking with this provision.  This legislation 
will be reviewed.  If the situation the member is talking about turns out to be so problematic, we will perhaps 
consider in the future whether we want new provisions in place.  At this point, the judgment has clearly been 
made by all the stakeholders that to go down that path would strangle the industry in red tape. 

Mr R.F. JOHNSON:  I would not want to see the industry strangled in red tape - far from it.  There is too much 
legislation these days that strangles small businesses.  I would like to see a diminution of that sort of red tape, 
quite frankly.  At the same time I want to ensure that subcontractors get paid for the work they have done.  In the 
instances of the two railway stations, the subcontractors have done a lot of work but they will not get paid.  
There is no retention money; the subcontractors might get 18c in the dollar if they are lucky.  That is only after 
the liquidators have stuck their arm in for God knows how much.  The secured creditors will take their pound of 
flesh to start with, which they have every right to.  That is the whole point.  If money is lent to a business on a 
secured basis, lenders have the right to expect to get the money back. 

I just wanted to tease that out with the minister.  She has given her response.  I just needed clarification for future 
reference.  It is an issue. 

Ms A.J. MacTiernan:  I understand the issue.  I have explained how I believe it can work.  It is not the perfect 
solution but it is a question of swings and roundabouts.  We have made an assessment of where the maximum 
benefit lies. 

Mr R.F. JOHNSON:  Thank you, minister.  I am always happy to take interjections to save the minister from 
standing! 

Mr R.N. SWEETMAN:  I may be suffering a synaptic delay.  I need more clarification on the minister’s 
reference to principals and contractors and retention moneys.  The minister referred to trusts.  I am trying to get 
the situation clear in my mind.  For example, let us assume a contract for $1 million, for which progress claims 
are lodged.  It is normal practice that either five or 10 per cent of the value of each progress claim will be 
retained so that the contractor never overdraws.  In other words, the client always wants to have maximum 
leverage.  If a mistake is made in a progress claim - the contractor will always push up the limit and say that it is 
50 per cent completed when it is only 45 per cent completed - it is up to the works inspector to validate the claim 
for progress payment.  He will look at it and if it is not quite right, he will adjust it.  In addition to that there will 
be a retention.   

I assume we are talking about main contractors.  The Bill contains definitions of “contractor” and “principal”.  
Principal “means the party to whom the contractor is bound under the contract”.  I think we are talking about the 
same thing.  In the event that the principal becomes insolvent, normally, when an administrator is initially 
appointed, he will engage a quantity surveyor for a full and thorough assessment of the value of work done; that 
is, the fixed work, which is separate from everything in the holding yard.  As an example, he will then say that, 
under the contract, 71.5 per cent of the work has been done but the contractor has been paid only $600 000.  
Therefore, he is entitled to another $115 000.  The contractor, now administrator, has an entitlement to that.  I 
thought it was automatic that the $115 000 would be paid, regardless of who is in the queue.  The contractors and 
suppliers have supplied goods that have been fixed but, regrettably, they have not been paid.  They go into the 
category of unsecured creditors.  Those at the top, the secured creditors, stand to get so many cents in the dollar 
from assets as they are sold, dispersed or whatever.  The secured creditors recoup some of the money.  I think 
that the minister said that the money held in trust, because it has not been paid, is held. 
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Ms A.J. MacTiernan:  No.  I do not want us to get confused.  We are talking about the principal going broke.  
For example, let us talk about Consolidated Constructions being the principal and the person sitting under it 
being the contractor.  The principal, in this case Consolidated Constructions, has a pile of retention moneys.  As 
the member has said, the retention money has been kept all the way along. 

Mr R.N. SWEETMAN:  From the subcontractors or Main Roads? 

Ms A.J. MacTiernan:  No, it has kept a share - 

Mr J.N. Hyde:  A share of the money Main Roads paid. 

Mr R.N. SWEETMAN:  It is applying to its subcontractors the same rules as are being applied to it by Main 
Roads, but Main Roads is saying that it will pay up to the value of work agreed less the five or 10 per cent 
retention? 

Ms A.J. MacTiernan:  Yes. 

Mr R.N. SWEETMAN:  It did the same to its subcontractors?  The same thing must happen -  

Ms A.J. MacTiernan:  I am referring to the retention moneys that Consolidated Constructions Pty Ltd holds.  I 
am not talking about the retention moneys from Main Roads Western Australia; I am talking about the retention 
moneys held by Consolidated Constructions.  That is the only thing that is relevant.  It is the contingency factor 
the principal has in case the work being done by subcontractors further down the chain turns out to be faulty or 
whatever.  There are a variety of reasons that retention moneys are held.  At that point the retention moneys are 
not the property of Consolidated; they are the property of the subcontractor, and the principal is just holding 
them in trust.  If the principal goes belly up, the liquidator cannot take those moneys and put them into the pool 
because they are not the liquidated entity’s moneys.  Does that make sense? 

Mr R.N. SWEETMAN:  Yes, it does. 

Mr J.N. HYDE:  We must differentiate from companies that do go bankrupt, because that area is outside of the 
Construction Contracts Bill.  The Howard Government’s task force has recommended that the federal 
Government legislate in this area.  At a state level the task force has acknowledged that it is not an area on which 
the state law can impact.  Clearly, we would welcome the support of the Liberal and National Parties to ensure 
that their federal colleagues put the same importance on the federal security of payments legislation that will deal 
with these issues of bankruptcy as WA is putting on these matters at a state level.  That is the only way to 
prevent the macro effect of an event such as the Consolidated Constructions collapse happening again. 

Mr R.N. SWEETMAN:  I will just have one more shot at it.  I am pleased with the minister’s explanation, but I 
want to make a comparison so that I am totally clear in my mind that we were leaving the principal out of it, but 
in the case in which it is the client - again using Consolidated Constructions - and Main Roads WA -  

Ms A.J. MacTiernan:  I am using the term “principal” because that is what the legislation refers to.  It refers to 
“principal” as anyone who is the head of a contract.  Main Roads is the principal, but when Consolidated enters 
into an arrangement with Carr Civil Contracting, Consolidated is the principal. 

Mr R.N. SWEETMAN:  Correct, but the same principle applies all the way through the chain when dealing with 
retention moneys. 

Ms A.J. MacTiernan:  That is right.   

Mr R.N. SWEETMAN:  If Consolidated goes broke, the retention moneys go to all the subcontractors and 
suppliers, because they have done the work and they have the first call on it, even if it is unsecured.  I guess the 
administrator then has a call on Main Roads for the portion of work that has been done but not paid for.  Main 
Roads is holding the retention money, which is the rightful property of Consolidated, but Consolidated has gone 
belly up, so the administrator has the call.  Exactly the same principles apply throughout the chain.   

Ms A.J. MacTIERNAN:  That is correct.  It is important to understand that the person holding the retention 
moneys will have the right to take the beneficial ownership of those retention moneys, if it turns out that, for 
example, there are errors or faults in the work, which they would be required to rectify.  At that point, they can 
take beneficial ownership of those retention moneys.  We have been talking as though the retention moneys 
would never be retained.  We are talking about an ideal world in which there is no fault in the building work that 
has been provided. 

Mr R.N. SWEETMAN:  I want to make some reference to clauses 20 and 21.  Clause 21 is more relevant.  I will 
then go to schedule 1, division 8.  This is a very good provision because it solves a lot of problems and potential 
nasty disputes on site in the event of insolvency.  I want to know whether a subcontractor who has supplied 
goods to a principal could ask to have an adjudicator appointed to assist him in his arguments - for the want of a 
better word - with the administrator or liquidator of the principal company.  There will be disputes on sites over 
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things such as packs of bricks, packs of windows or door frames that have not been fixed into the job.  In the 
supplier’s mind it is a matter of simply getting access to that yard and repossessing his goods.  Of course, the 
administrator has a different set of imperatives; he is trying to do what he can to mitigate the loss, firstly for 
secured creditors and then for unsecured creditors, and to establish a true position on that contract and whether 
the administrator can trade on in place of the contractor to get the best benefit back for the creditors.  In that case 
the issue can be clearly demonstrated.  I guess that in all cases it will not be clearly demonstrated.  For example, 
if windows have been taken out of packing cases and even leaned up against the wall ready for the brickie to 
brick in, there could be a dispute about whether that would constitute a fixed item.  A window could be 
positioned on the wall, being held there by braces ready for the bricklayer to tie it into the brickwork.  At what 
point does it become truly fixed?  I wonder whether the adjudicator could come in, if requested by a 
subcontractor, to help ascertain whether he has rightful possession to all the goods delivered to that site on the 
basis that they have not been incorporated into the project. 

Mr J.N. HYDE:  There is an important issue about what has happened in Britain and New South Wales, where 
there is the ability to bring the adjudicator into any area.  It has been found that the contractor and the subbies 
have agreed that the system is so good, they use it in areas like that which would not be covered under payment.  
We would envisage that happening in the industry throughout Western Australia. 

Mr R.N. Sweetman:  Including administration? 

Mr J.N. HYDE:  That would include administration and whole areas outside of construction, in which there is 
good faith and the subbie and the contractor are saying that this is a fair way and a quick way, with minimal 
expense, of achieving resolution of a genuine disagreement. 

Ms A.J. MacTIERNAN:  It is unclear.  That sort of circumstance was not contemplated.  These provisions 
largely deal with the contract while it is on foot.  Obviously, once it reaches the stage of liquidation, the contract 
is no longer on foot, but this legislation helps to clarify what the rights of the parties are in the liquidation, 
although the rapid adjudication mechanism will not help resolve the liquidation dispute.  They cannot be brought 
to bear vis-a-vis the liquidator.  However, the principles that are set down in this legislation affect the nature of 
the contract, and therefore the nature of the rights that the contractor and the subcontractor will have.  I do not 
believe that they will be able to use the rapid adjudication process to achieve a determination about whether this 
set of bricks is a fixture. 

Mr R.N. Sweetman:  And whether they can be removed from the site. 

Ms A.J. MacTIERNAN:  That is right.  These things will then need to be argued with the liquidator, but this 
legislative regime will make clearer who is entitled to fixture, but there will still potentially be disputes about 
whether things are fixtures.  We should bear in mind that there is an enormous amount of case law, and all the 
really common situations, such as those described by the member, will no doubt have been the subject of some 
deliberation, so the law on those cases is probably fairly clear. 

Clauses put and passed. 
Debate interrupted, pursuant to standing orders. 

[Continued on page 1894.] 
 


